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Court of Appeal, Rothstein, Sharlow and Malone JJ.A. --Edmonton, February 14 and 15;
Toronto, March 14, 2001.

Administrative law -- Judicial review -- Certiorari -- Appeal from National Energy Board
decision issuing export permits to B.C. Hydro -- Standard of review reasonableness
simpliciter -- Even tribunal entitled to deference must demonstrate conclusion rational
one based on information disclosed -- Decision set aside if reviewing court unable to
piece together, from tribunal's reasons and information submitted to tribunal, why
tribunal decided as it did.

Energy -- Appeal from National Energy Board (NEB) decision issuing export permits to
B.C. Hydro after finding no significant adverse environmental effects resulting from
proposed export of electricity -- Standard of review reasonableness simpliciter -- Even
tribunal entitled to deference must demonstrate conclusion rational one based on
information disclosed -- B.C. Hydro's submissions silent as to operational changes --
NEB did not address issue of operational changes and possible adverse environmental
effects downstream -- Decision set aside where, as here, reviewing court unable to piece
together, from tribunal’s reasons and information submitted to tribunal, why tribunal
decided as it did.

In 1998, British Columbia Hydro and Power Authority (B.C. Hydro) applied to the
National Energy Board (NEB) for electricity export permits. The appellants and others
filed interventions with the NEB, alleging that the issuance of the permits would result in
adverse environmental effects downstream. They argued that this would cause and
contribute to the alteration of the natural flow pattern of the rivers on which B.C. Hydro
operates its dams, causing significant adverse environmental effects. The NEB issued the
permits, having concluded that there would be no significant adverse environmental
effects. This was an appeal from that decision. The only issue was whether the NEB had
sufficient information before it to justify its conclusion.



Held, the appeal should be allowed.

The NEB is not a mere filing agency: it must decide whether to recommend that an
application undergo an elaborate licensing process and whether to impose terms and
conditions on permits issued. In making those decisions, the NEB is to have regard,
amongst other things, to the impact of the exportation on the environment and measures
for the protection and restoration of the environment. The Regulations require the
applicant to furnish information as to the adverse environmental effect resulting from the
proposed exportation of the electricity and the measures to be taken to mitigate any of
those adverse environmental effects. The relevant standard of review of NEB decisions
was reasonableness simpliciter.

Before the NEB, B.C. Hydro explained that no new facilities would be constructed, but it
failed to reveal whether there would be any change in the operation of existing facilities,
such as altering the release of water at its dams and in particular, the Bennett Dam, and to
address potential adverse environmental effects from the issuance of the permits. Nor did
the NEB explain in its reasons what changes, if any, the granting of the permits will have
on the operation of B.C. Hydro's dams, and whether any such changes would have
adverse environmental downstream effects. The finding that there was insufficient
evidence that the specific exports proposed to be made would have an impact on the
environment was problematic. If the NEB purported to place the burden on the
interveners to demonstrate adverse environmental impacts, it was wrong. It is incumbent
on the permit applicant to provide the NEB with sufficient information to enable it to
make a decision. It was not open to the NEB to infer from B.C. Hydro's silence regarding
operational changes that there would be no changes or significant adverse environmental
effects.

While the Court should defer to the NEB on questions within its area of expertise, since
the NEB's reasons fail to indicate that it even appreciated that potential operational
changes was an issue, the Court could not conclude that the NEB had arrived at an
informed and rational conclusion. Where a reviewing court has no basis upon which to
piece together why the NEB reached the conclusion it did, the decision cannot stand.

The appeal should be allowed and the permits quashed. However, since B.C. Hydro has
been operating under the permits for over two years, the issuance of the judgment was
postponed for 60 days to avoid undue disruption, during which time counsel are to
prepare an agreed form of judgment, failing which either party may apply the Court to
resolve the relief to be granted. Failing the above, judgment will issue quashing the
permits remitting the matter to the Board for redetermination.

statutes and regulations judicially considered

National Energy Board Act, R.S.C., 1985, ¢. N-7 , ss. 119.02 (as enacted by S.C.
1990, c. 7, s. 34), 119.03 (as enacted idem), 119.04 (as enacted idem), 119.05 (as enacted
idem), 119.06 (as enacted idem), 119.07 (as enacted idem), 119.08 (as enacted idem),
119.09 (as enacted idem), 119.091 (as enacted idem), 119.092 (as enacted idem), 119.093
(as enacted idem), 119.094 (as enacted idem).


http://www.canlii.org/en/ca/laws/stat/rsc-1985-c-n-7/latest/rsc-1985-c-n-7.html#sec119.02

National Energy Board Electricity Regulations, SOR/97-130, ss. 2 "environmental
effect”, "equichange transfer”, "permit"”, "storage transfer”, 9(0), 10(k).
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Canada (Director of Investigation and Research) v. Southam Inc., 1997 CanLIl 385

(S.C.C.), [1997] 1 S.C.R. 748; (1997), 144 D.L.R. (4th) 1; 71 C.P.R. (3d) 417; 209 N.R.
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APPEAL from a National Energy Board decision issuing export permits to British
Columbia Hydro and Power Authority notwithstanding interventions alleging issuance of
permits would result in adverse affects on the environment. Appeal allowed as Board's
decision not reasonable.
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The following are the reasons for judgment rendered in English by

[1]Rothstein J.A.: By application to the National Energy Board dated July 6, 1998,
British Columbia Hydro applied for electricity export permits for "equichange transfer"
(an interchange of equal quantities of power or energy within a stated period) and
"storage transfer” (a transfer of energy that is banked in the form of water in a reservoir
of another power system in the expectation that equivalent energy will be returned at a
later time), as these terms are defined in section 2 of the National Energy Board
Electricity Regulations, SOR/97-130.
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[2]Notice of the application was published, resulting in the appellants and others filing
interventions with the Board. The focus of the appellants' interventions was on what they
alleged to be adverse environmental effects resulting from the issuance of the permits to
B.C. Hydro.

[3]The British Columbia Wildlife Federation and the Steelhead Society of British
Columbia submitted that the issuance of the permits would cause and contribute to the
alteration of the natural flow pattern of the rivers on which B.C. Hydro operates its dams,
causing significant adverse environmental effects.

[4]The Athabasca Chipewyan First Nation (ACFN) concentrated their opposition on the
effects of the permits on the operation of the W.A.C. Bennett Dam, located in the Peace
River Basin in north-eastern British Columbia. The Bennett Dam and its associated
generating station is British Columbia Hydro's largest hydro electric facility. It controls
the province's largest reservoir and accounts for roughly one-quarter of the utility's
annual electricity production. Since its completion in 1967, the Dam has altered the
natural flow of the Peace River. The ACFN submitted that this altered flow has resulted
in significant changes to the ecosystem on its traditional and reserve lands, located
approximately one thousand kilometres downstream in the Peace-Athabasca Delta region
of northern Alberta. Delta wetlands have dried out, with grasslands being replaced by
brush and shrubs. Wildlife populations, including fish, waterfowl and muskrat have
declined. The ACFN says that the granting of the impugned permits exacerbates these
already existing effects.

[5]After consideration of the material submitted by B.C. Hydro and the submissions of
the interveners, including the appellants, the National Energy Board issued export
permits to B.C. Hydro on December 17, 1998 for terms of 10 years, from February 1,
1999 to January 31, 2009. By letter dated January 6, 1999, the Board gave its reasons for
issuing the permits. With regard to environmental issues, the Board's view was "that there
would be no significant adverse environmental effects resulting from the proposed
exportation of electricity".

[6]This is an appeal to this Court of the Board's issuance of permits, leave having been
granted by order dated April 9, 19909.

[7]The appellants' arguments cover much legal, historical and factual territory. However,
the only issue that requires determination by the Court is whether the Board had before it,
and considered, information that would justify its conclusion that there would be no
significant adverse environmental effects resulting from the proposed exportation of
electricity.

SCHEME OF THE LEGISLATION

[8]The portion of the National Energy Board Act [R.S.C., 1985, ¢. N-7] dealing with the
export of electricity was enacted in 1990 (S.C. 1990, c. 7, s. 34). It is apparent from the
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procedures provided under the Act that Parliament's intention was to reduce the
regulatory burden applicable to the export of electricity.

[9]The relevant provisions of the National Energy Board Act and Electricity Regulations
are contained in Appendix "A" to these reasons. The scheme of the legislation may be
briefly described as follows. Electricity may not be exported without authorization from
the National Energy Board in the form of a permit or a licence. The more usual and
simple procedure for obtaining authorization involves the mandatory issuance of a permit
upon application and without a public hearing by the Board. An application must be
accompanied by information that the Regulations require be furnished to the Board.

[10]Exceptionally, the Governor in Council may designate an application as one for
which a licence must be issued, in which case the process before the Board is more
elaborate, involving a public hearing. In such case, the Board has a discretion to issue or
not issue the licence.

[11]Public notice of an application is required for an export permit. Thereafter, the Board
may require the applicant to furnish additional information as the Board considers
necessary to determine whether to make a recommendation to the Minister of Natural
Resources that he request that the Governor in Council designate the application as one
requiring a licence proceeding. For the purpose of determining whether to make a
recommendation, the Board is required to have regard for all considerations that appear to
be relevant, including specifically, the impact of the exportation on the environment.

[12]The Board may make the permits it issues subject to such terms and conditions
respecting matters prescribed by the Regulations as the Board considers necessary or
desirable in the public interest. Under paragraph 10(k) of the Electricity Regulations, the
Board may impose terms and conditions respecting requirements relating to the
protection and restoration of the environment.

[13]The legislation seeks to streamline the application process and reduce duplication and
regulatory burden where possible. For instance, in deciding whether to recommend that
an application be designated for a licensing hearing, the Board is to seek to avoid
duplication of measures taken in respect of the exportation by the applicant and the
government of the province from which the electricity is exported.

[14]At the same time, the Board is not relegated to the position of a filing agency only. It
must decide whether to recommend that an application be designated for the more
elaborate licensing process and whether to impose terms and conditions on the permits it
issues. In making those decisions, the Board is to have regard, amongst other things, to
the impact of the exportation on the environment and measures for the protection and
restoration of the environment. In order to enable it to make those decisions, an applicant
must provide the Board with information required by the Regulations. With regard to
environmental issues, paragraph 9(o) of the Regulations requires the applicant to furnish
information as to the adverse environmental effects resulting from the proposed
exportation of electricity and the measures to be taken to mitigate any of those adverse



environmental effects. It seems plain that, only if such information is provided, will the
Board be in a position to make the decisions it is required to make in a logical and
reasonable manner.

STANDARD OF REVIEW

[15]The question of whether the information submitted by B.C. Hydro is sufficient to
enable the Board to make its recommendation and conditions decisions is a matter within
the expertise of the Board. It is the Board that has the expertise to determine the question
of adverse environmental impacts and to determine what information it requires to assess
such impacts. Whether to recommend that the Minister request that the Governor in
Council designate the application as one requiring a public hearing and a licence, and
whether to attach terms and conditions to permits, are matters within the discretion of the
Board. However, there is no privative clause in the legislation. On the contrary, there is a
statutory right of appeal upon leave being granted. Based on these considerations, |
conclude that the standard of review in this case is reasonableness simpliciter.

ANALYSIS

[16]The issue before the Board, of relevance in this appeal, was whether the issuance of
the permits would have any adverse environmental effects downstream of B.C. Hydro
dams and in particular, the Bennett Dam, over and above the effects that would be
experienced without such permits being issued.

[17]In its application, B.C. Hydro submitted that:

1. Its existing facilities are subject to various regulations.
2. Environmental impacts were considered when its facilities were approved.
3. The use of the power produced by its facilities should not be a relevant factor.

4. No new facilities would be constructed for the sake of exports under the permits.
Thus, no additional environmental assessments ought to be necessary.

[18]B.C. Hydro's submissions are obscure. The central theme of the submissions is that
no new facilities will be constructed. That information certainly addresses one aspect of
potential adverse environmental effects, that is, that there will be no effects from the
construction of new facilities. However, it leaves entirely unanswered the question of
whether the permits may require a change to the operations of B.C. Hydro's existing
generating facilities, such as, for example, altering the timing and amounts of the release
of water at dams and in particular, the Bennett Dam. B.C. Hydro's submissions seem to
have ignored this aspect of the environmental question.

[19]In its response to the interventions before the Board, B.C. Hydro's submission on
paragraph 9(o) was supplemented with comments emphasizing that the permits would
involve no net export of electricity and that the permits would ensure more efficient use
of its power systems, would likely reduce thermal plant emissions and would postpone



the need for new facilities. As worthy as these environmental benefits are, the
Regulations require B.C. Hydro to tell the Board about adverse environmental effects.
Environmental benefits may be relevant to weigh against adverse environmental effects.
However, adverse environmental effects cannot be ignored. Even if there are no adverse
environmental effects, some explanation as to why that will be the case would seem to be
necessary.

[20]The Court spent considerable time going through B.C. Hydro's application and
response, both during and following the oral hearing. The Court has attempted to
understand what, if any, information as to changes to operations of facilities was
disclosed to address potential adverse environmental effects from the issuance of the
permits. No such information appears to have been disclosed.

[21]Moreover, the National Energy Board has not explained in its reasons what changes,
if any, the granting of the permits will have on the operation of B.C. Hydro's dams and in
particular, the Bennett Dam, and whether any such changes would have adverse
environmental downstream effects. The Board's reasons, in respect of adverse
environmental effects, are as follows:

The Board is of the view that the adequacy of environmental laws and regimes at the time
that the W.A.C. Bennett Dam was constructed is not relevant to the analysis of the
environmental effects under the N.E.B. Act for the purposes of this application. The
evidence does not support the view that B.C. Hydro is not complying with relevant
federal or provincial standards and guidelines for the operation of its facilities. There was
insufficient evidence that the specific exports proposed to be made would have an impact
on the environment. Upon consideration of the matter, the Board is of the view that there
would be no significant adverse environmental effects resulting from the proposed
exportation of electricity.

[22]1 have no difficulty accepting that environmental considerations related to the
construction of the W.A.C. Bennett Dam are not relevant to the matter of the export
permits that the Board issued. | also accept the Board's finding that B.C. Hydro was
complying with the relevant federal or provincial standards and guidelines for the
operation of its facilities. However, the finding that there was insufficient evidence that
the specific exports proposed to be made would have an impact on the environment, is
problematic.

[23]One interpretation of this finding is that the Board placed the burden on the
interveners to demonstrate adverse environmental impacts. If the Board purported to do
so, it was wrong. The applicant for the permit must provide the Board with sufficient
information to enable the Board to make its decisions. The relevant consideration in this
case is what operational changes, if any, to existing facilities there will be, as a result of
the issuance of the permits. That has simply not been addressed by the Board. Even if it
did not place a burden on the interveners, it was not open to the Board to infer from B.C.
Hydro's silence as to changes to its operations due to the granting of the permits, that
there would be no changes or significant adverse environmental effects.



[24]The question before the Court is whether the Board's decision that there are no
significant adverse environmental effects is reasonable. At paragraph 62 of Canada
(Director of Investigation and Research) v. Southam Inc., 1997 CanLlI 385 (S.C.C.),
[1997] 1 S.C.R. 748, at pages 779-780, lacobucci J. stated:

In the final result, the standard of reasonableness simply instructs reviewing courts to
accord considerable weight to the views of tribunals about matters with respect to which
they have significant expertise. While a policy of deference to expertise may take the
form of a particular standard of review, at bottom the issue is the weight that should be
accorded to expert opinions. In other words, deference in terms of a "standard of
reasonableness™ and deference in terms of "weight" are two sides of the same coin. In this
respect, | agree with Kerans, [Standards of Review Employed by Appellate Courts,
(Edmonton: Juriliber, 1994)] at p. 17, who has described deference to expertise in the
following way:

Experts, in our society, are called that precisely because they can arrive at well-
informed and rational conclusions. If that is so, they should be able to explain, to a fair-
minded but less well-informed observer, the reasons for their conclusions. If they cannot,
they are not very expert. If something is worth knowing and relying upon, it is worth
telling. Expertise demands deference only when the expert is coherent. Expertise loses a
right to deference when it is not defensible. That said, it seems obvious that [appellate
courts] manifestly must give great weight to cogent views thus articulated. [Emphasis
added.]

[25]1f one takes the view that, on complex matters requiring the Board's expertise, it is
not necessary for the Court to understand how, on the material before it, the Board could
have come to the decision it has reached, it would be sufficient to accept the Board's
conclusion without anything further. However, the duty of the Court is to determine if the
Board's decision is reasonable.

[26]1 accept that no new facilities are required, that existing facilities are subject to
regulation, that there is no net export of power, and that the Board was aware of these
facts. However, there is no information about what changes, if any, to the operation of
B.C. Hydro's dams will result from the issuance of the permits in question. Without such
information, | do not see why the rational conclusion, from the information that was
disclosed, is that the issuance of the permits will result in no significant adverse
environmental effects. That may be the result. However, that is not apparent from B.C.
Hydro's submission and counsel was unable to explain to us, by reference to the
submissions, how B.C. Hydro addressed the issue of changes to the operation of its
facilities, including the Bennett Dam, if any, and what adverse environmental effects
might result from such changes to the operation of its facilities.

[27]B.C. Hydro's submission to the Board does not assist in explaining in any coherent
manner why the Board would have concluded that there would be no significant adverse
environmental effects from the granting of the permits. | accept that the Court should
defer to the Board on questions within its area of expertise. However, with nothing in its
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reasons to indicate that the Board recognized that potential changes to operations of
facilities was an issue and with nothing to go on from the submissions of B.C. Hydro, |
am unable to conclude that the Board reached an informed and rational conclusion.
Where a reviewing Court has no basis at all to piece together, from the reasons of the
Board and the information submitted to the Board, why it would have reached the
conclusion it did, the Board's decision cannot stand.

CONCLUSION

[28]1 must conclude that the Board's decision is not reasonable. In the result, the appeal
should be allowed with costs.

[29]1 would quash the permits. However, as B.C. Hydro has been operating under the
permits for over two years, the issuance of judgment will be postponed in order to avoid
undue disruption. Counsel for the appellants and counsel for the respondent, in
consultation with counsel for the intervener, shall prepare a form of judgment upon which
they agree, failing which the appellants or respondent may apply to the Court to resolve
the relief to be granted. Should an agreed upon form of judgment not be submitted or an
application for relief not be made within 60 days of the date of these reasons, judgment
shall thereupon issue, quashing the permits and remitting the matter to the Board for
redetermination after the Board receives and considers relevant information from B.C.
Hydro as to what changes, if any, to the operation of its facilities will be occasioned by
the issuance of the permits sought and the adverse environmental effects, if any, that will
result from such changes.

Sharlow J.A.: | agree.
Malone J.A.: | agree.
APPENDIX A

National Energy Board Act, R.S.C., 1985, c. N-7 [ss. 119.02-119.094], as enacted by S.C.
1990, c. 7, s. 34.

Division Il
Electricity
Prohibition

119.02 No person shall export any electricity except under and in accordance with a
permit issued under section 119.03 or a licence issued under section 119.08.

Issuance of Permits
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119.03 (1) Except in the case of an application designated by order of the Governor in
Council under section 119.07, the Board shall, on application to it and without holding a
public hearing, issue a permit authorizing the exportation of electricity.

(2) The application must be accompanied by the information that under the regulations is
to be furnished in connection with the application.

119.04 The applicant shall publish a notice of the application in the Canada Gazette and
such other publications as the Board considers appropriate.

119.05 The Board may, within a reasonable time after the publication of the notice,
require the applicant to furnish such information, in addition to that required to
accompany the application, as the Board considers necessary to determine whether to
make a recommendation pursuant to section 119.06.

119.06 (1) The Board may make a recommendation to the Minister, which it shall make
public, that an application for exportation of electricity be designated by order of the
Governor in Council under section 119.07, and may delay issuing a permit during such
period as is necessary for the purpose of making such an order.

(2) In determining whether to make a recommendation, the Board shall seek to avoid the
duplication of measures taken in respect of the exportation by the applicant and the
government of the province from which the electricity is exported, and shall have regard
to all considerations that appear to it to be relevant, including

(a) the effect of the exportation of the electricity on provinces other than that from
which the electricity is to be exported;

(b) the impact of the exportation on the environment;
(c) whether the applicant has

(i) informed those who have declared an interest in buying electricity for
consumption in Canada of the quantities and classes of service available for sale, and

(i) given an opportunity to purchase electricity on terms and conditions as
favourable as the terms and conditions specified in the application to those who, within a
reasonable time after being so informed, demonstrate an intention to buy electricity for
consumption in Canada; and

(d) such considerations as may be specified in the regulations.
Orders
119.07 (1) The Governor in Council may make orders

(a) designating an application for exportation of electricity as an application in respect
of which section 119.08 applies; and

(b) revoking any permit issued in respect of the exportation.



(2) No order may be made under subsection (1) more than forty-five days after the
issuance of a permit in respect of the application.

(3) Where an order is made under subsection (1),

(a) no permit shall be issued in respect of the application; and

(b) any application in respect of the exportation shall be dealt with as an application for
a licence.

Issuance of Licences

119.08 (1) The Board may, subject to section 24 and to the approval of the Governor in
Council, issue a licence for the exportation of electricity in relation to which an order
made under section 119.07 is in force.

(2) In deciding whether to issue a licence, the Board shall have regard to all
considerations that appear to it to be relevant.

(3) Any permit issued in respect of an application for a permit for the exportation of
electricity in relation to which an order made under section 119.07 is in force and that is
not revoked by the order is revoked on the Board's deciding not to issue a licence for that
exportation.

Conditions of Permits and Licences

119.09 (1) The Board may, on the issuance of a permit, make the permit subject to such
terms and conditions respecting the matters prescribed by the regulations as the Board
considers necessary or desirable in the public interest.

(2) The Board may, on the issuance of a licence, make the licence subject to such terms
and conditions as the Board may impose.

119.091 Every permit and licence is subject to the condition that the provisions of this
Act and the regulations in force on the date of the issuance of the permit or licence and as
subsequently enacted, made or amended, as well as every order made under the authority
of this Act, will be complied with.

119.092 The term of a permit or licence is thirty years or such lesser term as is specified
in the permit or licence.

119.093 (1) The Board may revoke or suspend a permit or licence issued in respect of the
exportation of electricity

(a) on the application or with the consent of the holder of the permit or licence; or
(b) where a holder of the permit or licence has contravened or failed to comply with a



term or condition of the permit or licence.

(2) The Board shall not revoke or suspend a permit or licence under paragraph (1)(b)
unless the Board has

(a) sent a notice to the holder of the permit or licence specifying the term or condition
that is alleged to have been contravened or not complied with; and

(b) given the holder of the permit or licence a reasonable opportunity to be heard.

Regulations

119.094 The Governor in Council may make regulations for carrying into effect the
purposes and provisions of this Division, including regulations

(a) prescribing matters in respect of which terms and conditions of permits may be
imposed;

(b) respecting
(i) the information to be furnished in connection with applications for permits,

(i) units of measurement and measuring instruments or devices to be used in
connection with the exportation of electricity, and

(iii) the inspection of any instruments, devices, plant, equipment, books, records or
accounts or any other thing used for or in connection with the exportation of electricity;
and

(c) specifying considerations to which the Board shall have regard in deciding whether
to recommend to the Minister that an application for a permit for the exportation of
electricity be designated by order of the Governor in Council under section 119.07.

National Energy Board Electricity Regulations, SOR/97-130

2. In these Regulations,

"environmental effect” means, in respect of a project,

(a) any change that the project may cause in the environment, including any effect of
any such change on health and socio-economic conditions, on physical and cultural
heritage, on the current use of lands and resources for traditional purposes by Aboriginal
persons, or on any structure, site or thing that is of historical, archaeological,
paleontological or architectural significance,

(b) repercussions on the environment of malfunctions or accidents that may occur and
any cumulative repercussions on the environment that are likely to result from the project
in combination with other projects or activities that have been or will be carried out, and
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(c) any change to the project that may be caused by the environment;

"equichange transfer" means an interchange of equal quantities of power or energy within
a stated period;

"permit" means an authorization for

(a) the construction and operation of an international power line issued under Part 111.1
of the Act, or

(b) the exportation of electricity issued under Part V1 of the Act;

"storage transfer" means a transfer of energy that is banked for the time being in the form
of water in a reservoir of another power system, in the expectation that equivalent energy
will be returned at a later time.

9. An application for a permit for the exportation of electricity, other than for a border
accommaodation transfer, shall contain the following information, unless the Board
advises the applicant that the information is already in the possession of the Board or that
the information is not relevant to the application:

(o) the adverse environmental effects resulting from the proposed exportation of
electricity, and the measures to be taken to mitigate any of those environmental effects;

10. The following are matters in respect of which terms and conditions may be included
in any permit for the exportation of electricity:

(k) requirements relating to the protection and restoration of the environment;
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